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HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 1 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 1, Dhubri. 

Monday, the 3rd day of February, 2020 

Title Suit No. 370 of  2011 

1. Shri Monirul Hoque 

 

         ………….……Plaintiff. 

 

        -Versus- 

 

1. Shri Bhola Sk. @ Sopiar Rahman 

2. Shri Rose 

 

   ...........…………Defendants. 

 -Versus- 

 

1. Shri Minal Hoque 

..........…………Proforma Defendant. 

 This suit/ case coming on for final hearing on 30/01/2020 in presence of  

Shri Atiqul Hoque and others……….………………….……Advocate/Pleader for Plaintiffs. 

Shri Kazi M. Hussain and others.………………………Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

 

J U D G M E N T 

1. This is a suit for declaration, khas possession and for permanent injunction. 
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Plaintiff’s Case 

2. The factual matrix of plaintiff’s case in brief is that suit land measuring 12 

Lechas covered by Dag no.325 under Patta no.20(old), Patta no.268 (new) 

shown in schedule-A was the share of Samida Khatun. Plaintiff and proforma 

defendants being the legal heirs of Samida Khatun inherited the suit land. But 

the plaintiff and proforma defendants reside at Kukurmara under Mankachar 

P.S which is about 80 kms away from the suit land. The plaintiff alleges that 

defendant no.2 has trespassed into the suit land by taking advantage of their 

absence in the suit land and encroached Schedule B land measuring 2 lechas 

on the strength of Sale Deed No. 1408/66 executed in favour of Defendant 

no.1 with respect to land measuring 10 Dhurs equivalent to 2½ lechas of land 

covered Dag no.323, Patta no.619. Subsequently Defendant no.1 and 2 

others have also purchased 10 lechas of land covered by dag no.246 under 

Myadi Patta No.20 situated at Fakirpara, Dhubri Town and encroached 

Schedule C land by dispossessing the plaintiff and the proforma defendant. 

As per the plaintiff, Defendant no.1 and 2 have no right, title and interest 

over Schedule B and C land and therefore the plaintiff has prayed for recovery 

of possession by eviction by evicting the defendant no.1 and demolishing his 

building over the B-Schedule land. Hence, the suit.  

Written statement of Defendants 

3. The defendants in their written statement they have pleaded that the instant 

suit is not maintainable in present form and manner. They have also stated 

that the suit is barred by limitation and it is bad for non-joinder and mis-

joinder of necessary parties.  Further the defendants claim that the suit is 

undervalued and this Court has no pecuniary jurisdiction to try the instant 

suit. The defendants case in brief is that defendant no.1, his brother Bulbul 

Sheikh and his mother Foriton Nessa jointly purchased land measuring 10 

lecha out of total land measuring 2 Bigha 4 Katha 10 lecha covered by patta 

no. 20 Dag no. 246 vide sale deed no.6869 of 1963 from the land owner 

Raison Nessa. Further the defendants aver that defendant no.1 purchased 

one-half Katha land from Roison Nessa vide Registered Sale Deed no.1408 of 
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1966. In the year of 2007 one Momin Sk. S/o-Bhola Sk also purchased land 

measuring 4½ Lecha from the land owner Khoira Hussain vide Registered 

Sale Deed no.1381 of 2007. Accordingly, their names were mutated and since 

then they have been possessing the same by constructing their dwelling 

house. Therefore, the question of attempting to dispossess the plaintiff from 

schedule C land on 01.08.2011 does not arise. Hence, the defendants have 

prayed for dismissing the suit.  

Written Statement of Proforma Defendant Shri Minal Hoque 

4. The proforma defendant has admitted the averments made by the plaintiff in 

his plaint.  

Issues 

5. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the suit is maintainable in law and on facts? 

(ii) Whether the suit is barred by limitation? 

(iii) Whether the suit is bad for mis-joinder of parties and fatel for non-

joinder of necessary parties? 

(iv) Whether the suit undervalued? 

(v) Whether the plaintiff and proforma defendants have right, title and 

interest over the suit land? If yes, whether they are entitled to 

confirmation of possession over Schedule C land? 

(vi) Whether the plaintiff is entitled to decree for khas possession in respect 

to Schedule B by evicting defendant no.2 and by demolishing buildings 

thereon? 

(vii) Whether plaintiff is entitled to decree as prayed for? 

(viii) To what other relief/relief(s) the parties are entitled to? 

Discussion, Decision and Reasons Thereof 

6. Plaintiff side adduced the evidence of 2 (Two) witnesses viz. Shri Monirul 

Hoque as PW-1, Shri Johibar Islam as PW-2, and also exhibited few 

documents.  
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7. The defendant side did not adduce any evidence, hence Defendant’s evidence 

was closed on 31.08.2019.  

8. I have gone through the entire case record and the evidences adduced at 

the time of trial. I have heard the arguments advanced by learned counsel 

for the Plaintiffs and Defendants. Now let me examine the evidence and other 

materials available on the case records to decide the case at hand. 

Issue No. (i): Whether the suit is maintainable in law and on facts? 

9. The defendants have merely averred in their written statement that the suit 

is not maintainable in law and on facts but they have neither averred the 

manner in which the suit is not maintainable nor they have adduced any 

evidence in this regard. Moreover, I do not see any grounds rendering the 

suit as not maintainable in law and on facts. On perusal of the plaint it is 

seen that the plaint has been filed in duplicate and it is duly verified in the 

foot. On the basis of above discussion I am of the opinion that the suit is 

maintainable not only in law but also on facts.   

Accordingly the issue no.(i) is decided in affirmative. 

Issue No. (ii): Whether the suit is barred by limitation? 

10. Plaintiff has instituted this present suit for declaration, khas possession and 

permanent injunction. As per the plaintiff the cause of action arose on 

10.01.10 and 01.08.2011. Since, the plaintiff claims the possession over the 

suit land based on his title, therefore the suit shall be governed by section 65 

of the Limitation Act, which prescribe a period of limitation of 12 years from 

the time when the possession of the defendant becomes adverse to the 

plaintiff. As the suit has been instituted in the year 2011, therefore I am of 

the opinion that the suit has been instituted within the period of limitation 

and it is not barred by law of limitation. 

Hence, issue no. (ii) is decided in negative and in favour of the plaintiff. 
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Issue No. (iii): Whether the suit is bad for mis-joinder of parties and 

fata for non-joinder of necessary parties? 

11.The defendants have averred in their written statement that the suit is bad 

for non-joinder and mis-joinder of necessary parties. According to the 

defendants one Momin Sk. has been possessing the suit land by constructing 

his R.C.C building and as such the said Momin Sk @ Mona ought to have 

made as defendant party. Beside this the name of (1) Kobiruddin Ahmed S/o- 

Lt Dhirmamud Ahmed, (2) Khoriton Nessa W/o- Anowar Ali, (3) Bulbul Sk 

S/o- Aner Ali, (4) Khorshed Mohammad Kha S/0- Nur Mahammad Kha, (5) 

Fozor Ali S/o- Kamaluddin, (6) Abdul Samad S/o- Ed Mohammad (7) Anowar 

Alom S/o- Eyasin, (8) Abdul Hakim, (9) Ahmod Hussain S/o-Ed Hussain, (10) 

Khoirat Hussain S/o- Nozir Hussain, (11) Hosna Banu D/o-Khorshed Kha, (12) 

Hasen Ali Khandakar are also recorded as pattadar as such the above 

mentioned pattadars or their legal heirs also ought to have made as party. 

But on perusal of the case record, I find that defendants has not led any 

evidence to show that Momin Sk. has been possessing the suit land by 

constructing his R.C.C building. Defendants have also not adduced the patta 

wherein the names of above persons are recorded as pattadars. As the 

defendants have failed to prove their plea regarding mis-joinder and non-

joinder of necessary parties, therefore I am of the opinion that suit is not 

bad for mis-joinder and non-joinder of necessary parties. 

Accordingly, Issue No.(iii) is decided in negative.  

Issue No. (iv): Whether the suit undervalued? 

12. The defendants claim that the suit is undervalued as the present market value 

of the suit land is more than Rs.5,00,000/- and the plaintiff ought to have 

affixed court fee on the said value due to non-affixing of proper court fee on 

the said value due to non-affixing of proper court fee the suit is liable to be 

dismissed. However on a bare perusal of the plaint it shows that instant suit 

is for declaration and for consequential relief. Plaintiff has valued the suit at 

Rs. 100/-. The substantial relief which the plaintiff has prayed for in the 

instant suit is for Declaration of Right, Title and Interest. Here, the overall 
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relief claimed by the plaintiff is dependent upon the substantial relief which is 

the declaration for title and the other reliefs are consequential reliefs, as such 

the suit would be governed by 7(iv)(c) Court Fees Act. It has been held by 

the Houn’ble Gauhati High Court in Haripada Datta v. Madhusudan Datta, 

reported in 1984 SCC OnLine Gau 30 that:  

“The correct method of valuation of the relief in a suit for declaration 

with consequential relief is to put a single valuation and the option of 

valuing the reliefs rests with the plaintiff as was laid down by the 

Supreme Court in AIR 1958 SC 245 (Sathappa 

Chettiar v. Ramanathan Chettiar. In that case the Supreme Court 

observed: 

“If the scheme laid down for the computation of fees payable 

in suits covered by the several sub-sections of S. 7 is 

considered, it would be clear that, in respect of suits falling 

under sub-sec. (iv), a departure has been made and liberty has 

been given to the plaintiff to value his claim for the purposes 

of court-fees. The theoretical basis of this provision appears to 

be that in cases in which the plaintiff is given the option to 

value his claim, it is really difficult to value the claim with any 

precision or definiteness.” 

13. Therefore, it is established that the suit has been properly valued by the 

plaintiff. 

Accordingly, the issue no. (iv) is decided in negative and in favour of the 

plaintiff. 

Issue No. (v): Whether the plaintiff and proforma defendants have 

right, title and interest over the suit land? If yes, whether they are 

entitled to confirmation of possession over Schedule C land? 

14.The case of the plaintiff is that he has inherited Schedule-A land from his 

predecessor-in-interest namely Monirul Hoque. Plaintiff has described 

Schedule-B land as the encroached area of Schedule A land, while the 
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remaining area is described in schedule C land. As it is seen that Schedule B 

and Schedule C land are a part of Schedule A land, therefore it is pertinent 

here to discuss about the right, title and interest of the plaintiff with respect 

to Schedule A land.  

15.In order to prove the right, title and interest, plaintiff side has adduced the 

evidence of two witnesses and also submitted few documents. In the 

examination-in-chief on affidavit PW-1 and PW-2 the said witnesses 

have deposed that Schedule A land originally belong to Samida Khatun who 

died leaving behind her son Abu Bakkar Sarkar. Subsequently Abu Bakkar 

Sarkar also died leaving behind his sons i.e. the plaintiff and proforma 

defendant as his legal hair. In order to prove the facts deposed by the PWs, 

PW-1 has submitted the certified copy of Jamabandi which is marked as 

exhibit 1. On perusal of Exhibit-1, it transpires that the Jamabandi of 

surveyed area Dhubri town Khas Mahal, which is covered by covered by Patta 

number 20 and it contains three dags i.e.  Dag number 320, Dag number 

324 and Dag number 325. Exhibit-1 is recorded in the name of 22 number 

of persons including the predecessor-in-interest of the plaintiff and proforma 

defendant namely Samida Khatoon.  

16.PW-1 has also submitted land revenue paying receipts which are marked as 

exhibit 2 and exhibit 3 in support of their claim that the plaintiff and proforma 

defendant have been possessing Schedule A land and paying land revenue 

thereof.  

17.Plaintiff has adduced no other document, other than record of right and land 

revenue paying receipts in order to prove his right, title and interest over 

Schedule A land. In Exhibit-1 the names of 22 persons are recorded, but it 

nowhere shows that Samida Khatun is the exclusive owner of the Schedule 

A land covered by Dag No. 325. Even during the cross-examination of PW-1 

he has admitted that he has no knowledge about the shares of each 

pattadars against the dag nos.  It is needless to speak that Exhibit-1 contains 

the name of Samida Khatun but Exhibit-1 is not a conclusive proof of title. 

Hon’ble Gauhati High Court in Suraj Bhan v. Financial Commr., (2007) 6 SCC 
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186 has held that: “It is well settled that an entry in revenue records does 

not confer title on a person whose name appears in record-of-rights. It is 

settled law that entries in the revenue records or jamabandi have only “fiscal 

purpose” i.e. payment of land revenue, and no ownership is conferred on the 

basis of such entries. So far as title to the property is concerned, it can only 

be decided by a competent civil court (vide Jattu Ram v. Hakam 

Singh [(1993) 4 SCC 403 : AIR 1994 SC 1653] ).”  

18.Furthermore PW-1 during his cross-examination has deposed that Samida 

Khatun is his grandmother and she had acquired title over Schedule A land 

by way of right of inheritance. But there is nothing on record to show that 

the great grandfather of plaintiff owned Schedule A land.  

19.Thus, on the basis of above discussion, I am of the opinion that plaintiff has 

failed to established his title over the Schedule A land. Consequently, the 

right, title and interest of the plaintiff and proforma defendant over the suit 

land being a part of Schedule A land is therefore not established too. 

Accordingly, they are not entitled to confirmation of possession over 

Schedule C land.  

Hence, Issue No. (v) is decided in negative. 

Issue No. (vi): Whether the plaintiff is entitled to decree for khas 

possession in respect to Schedule B by evicting defendant no.2 and 

by demolishing buildings thereon? 

20.It has been the finding in foregoing issue that plaintiff could not establish his 

the tight, title and interest over the suit land. Moreover the Jamabandi does 

not specifically state that Samida Khatun possessed land covered by Dag No. 

325. Therefore I am of the view that plaintiff is not entitled to decree for 

khas possession in respect to Schedule B by evicting defendant no.2 and by 

demolishing buildings thereon. 

Accordingly, issue No. (vi) is decided in negative. 
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Issue No. (vii): Whether the plaintiff is entitled to decree as prayed 

for? 

Issue No. (viii): To what other relief/relief(s) the plaintiffs are 

entitled to? 

21. For the sake of brevity and precision Issue No. (vii) and (viii) shall be decided 

together. As it is the finding in Issue No. (v) that plaintiff could not prove that 

his predecessor-in-interest namely Samida Khatun had any right, title and 

interest over Schedule A land and the manner in which she acquired right, 

title and interest theron, therefore it is decided that plaintiff is not entitled to 

the decree as prayed for. 

Accordingly, Issue No. (vii) and (viii) are answered in negative. 

 

ORDER 

22. On the basis of the foregoing discussions, and decision arrived in the 

foregoing issues, I am of the opinion that plaintiff is not entitled to the decree 

as prayed for. Accordingly, the suit is dismissed on contest without cost. 

23. Prepare the decree accordingly within 15 (fifteen) days.  

24. Given under my hand and seal on this 03rd day of February, 2020 at 

Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 
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A P P E N D I X 

Plaintiff’s witness: - 

1. PW-1 :  Shri Monirul hoque 

2. PW-1 :  Shri Johibor Islam 

  

Plaintiff’s Exhibits: - 

1. Exhibit-1: Certified copy of Jamabandi 

2. Exhibit-2: Land Revenue paying receipt (P.I.O) 

3. Exhibit-3: Land Revenue paying receipt (P.I.O) 

 

Court's witness: - 

NIL 

Court's Exhibits:- 

 NIL 

Defendant’s witness: - 

NIL 

Defendant’s Exhibits:- 

NIL 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 
Dhubri 

 
 

 


